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on
the district court refused to instruct the jury on his right to defend himself against
deputies' unreasonable use of force. In his opening briet:

Garner primarily addressed the

question of whether an arrestee being booked into jail has a right to defend himself against a
detention deputy's use of unreasonable or excessive force because the district court rejected
Mr. Garner's proposed instruction on that basis. In response, hmvever, the State asserts that
"assuming that the right to self-defense applies where a detention officer either initiates
unwarranted violence or responds to resistance with unreasonable force, there was no evidence
Deputy Huffaker did either."

(Resp. Br.. p. 7.)

By failing to present any argument to the

contrary, the State has conceded that an arrestee has the right to defend himself against an
officer's unreasonable use

force. This reply therefore addresses the only argument the State

has made-that a reasonable view of the evidence did not support a self-defense instruction in
this case.

court commit

error

rejecting
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district court rejected Mr.

s proposed self-defense instruction because it did

not believe the instruction accurately stated the law. As the State has conceded by failing to
argue to the contrary, the district court erred by concluding as much. Instead, the State only
asserts that "[Mr.] Garner presented no evidence by which a reasonable juror could conclude that
he acted in self-defense." (Resp. Br., p.7.) In doing so, the State overlooks that the district court
at least implied that the testimony provided a factual basis for Mr. Garner's self-defense
instruction: "I did recall hearing some testimony on that issue. Not much, but again, I did recall
hearing at least some testimony." (Tr. Vol. II, p.130, Ls.6-20.) Without acknowledging the
district court's findings, the State goes on to misstate both Mr. Garner's argument and the
evidence supporting that argument. A reasonable view of the evidence supports Mr. Garner's
proposed self-defense instruction, and so this Court should remand to the district court for a new
trial on the battery charge.
As an initial matter, the State appears to have misunderstood Mr. C1arner's overarching
argument. Mr. Garner's theory of the case was that, to the extent he committed a battery, he was
merely defending himself against the detention deputies' unreasonable use of force.

(App.

Br., pp.I, 9, 15.) In other words, he kicked Deputy Huffaker because four officers had pinned
him face-down on the ground, with his hands cuffed behind his back, and he could not breathe.
Yet the State argues that the evidence did not support a conclusion that Mr. Garner "reasonably
defended himself against [the officers] by spitting on and then kicking Deputy Huffaker."
(Resp. Br., p.4 (emphasis added); see also Resp. Br., p.5, ("There is no evidence that Deputy
Huffaker was committing a public offense when Huffaker [sic J ,spat on him and kicked him, and
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that spitting on and kicking Deputy Huffaker was reasonable
that

a self-defense

not

spitting or the kicking").)

to

to

abundantly

in the opening brief: Mr. Garner has argued that he was entitled to a self-defense instruction
on

battery charge only, not the propelling bodily fluids charge. (App. Br., pp.I, 9, 15.) That

is why he has challenged only his battery conviction, and not his conviction for propelling bodily
fluids. (App. Br., pp.I, 15.) The State's apparent confusion regarding Mr. Garner's argument
and requested relief is unfounded.
The State next argues that "[h]ere the evidence did not support any reasonable conclusion
that the deputies at the jail used force so excessive that they were committing a public offense
that [Mr.] Garner reasonably defended himself against . . . ... (Resp. Br.. p.4.) The State is
mistaken in two respects. First, the State has attempted to re-frame this issue by citing only the
Idaho self-defense statutes and wholly ignoring the lengthy discussion in Mr. Garner's opening
brief about the right to defend oneself against an officer's unreasonable use

force, as provided

by the U.S. Constitution, Idaho Constitution, and common law. (See id; App. Br., pp.10-13.)
Because the State has decided not to dispute that issue, it cannot base its argument on the Idaho
statutes alone. Therefore, the facts of this case need not show a ·'reasonable conclusion that the
deputies at the jail used force so excessiw that they were committing a public cifense that
[Mr.] Garner reasonably defended himself against . . . . " (Resp. Br., p.4 (emphasis added).)
Instead, the question is whether a reasonable view of the e\'idence shows that the detention
deputies used excessive force against Mr. Garner.
Contrary to the State's representation, a reasonable view of the facts of this case supports
the self-defense instruction.

See id; State ,. Pearce, 146 Idaho 241, 24 7-48 (2008).
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face-down \Vith his hands cuffed behind his back, to a concrete slab. (Tr. Vol. I, p.284, Ls.19. Tr. Vol. II, p.28, Ls.13-14). Deputy McKinley testified: "Most of my body weight is on
him .... I don't remember if I \Vas pushing down with my hands or all my body weight I was
just maintaining control of his torso," and "I was pressing dmm on his upper back and his
shoulder area."

(Tr. Vol. I, p.356, L.20 - p.357, L.6.)

Deputy Huffaker also testified that

Deputy Burnett was putting pressure on Mr. Garner's shoulder blades. (Tr. Vol. II, p.73,
5.) Around that time, Deputy Lusby heard Mr. Garner making "guttural-type noises" and say
things like

breathe, and "get your hands off me" (Tr. Vol. I, p.446, Ls.8-15), and

Deputy Burnett heard Mr. Garner say "[g]et off my fucking back" (Tr. Vol. I, p.189, Ls.20-22).
As such, the State's assertion that Mr. Garner relied exclusively on Deputy Lusby's testimony
that Mr. Garner may have said "I can't breathe" is patently false.

(See Resp. Br., p.6; see also

App. Br., pp.9-10.)
What's more, the State claims that Officer Lusby's testimony about \\hat Mr. Garner said
as four officers pinned him, handcuffed, to the ground is a ·'hearsay statement [that] simply
cannot be accepted for its truth." (Resp. Br., p.6.) Perhaps the State has overlooked the fact that
the prosecutor did not object to that testimony (see Tr. Vol. L p.446, Ls. 8-17), and that the
statement falls under various exceptions to the hearsay rule, see I.R.E. 803(1) (present sense
impression), (2) (excited utterance), (3) (then existing mental, emotional, or physical condition).

5

statement
so
if
be

it

a self-defense

for

with the kicking in
as though the State

that the two

\Vith the

Exhibit 1,

did happen

to
into

holding

s

1:

approximately at l

I, L. l 8 (Deputy
m

I.) Deputy

1, p.260,

holding

as the person

6,

Exhibit

was
things

into

after

celL from approximately 16:33

to 16:34: 19:

Q: And what is being said at
point when you first come in by
deputies?
When I first entered into the booking area we were told,
and I,
were told by a deputy that we needed to grab a spit hood.
Q: Okay. I am scmy, I am
right when
get into the-when you
1
the picture we sa\V is seeing [sic] the back
your
step back, sort of

What is being said at that point.
A: The pat search is going on. Being said is [sic], things like "Role [sic]
him over a little to the left." "I have his front right pocket." "I've got his belt."
"I have his left pocket" such as that. Or "I am getting shoes off."

1

The video shows that, after Deputy Lusby walked in the cell, the back of his head is visible in
the bottom left corner of the screen from approximately 16:33:47 to 16:34:19. (See State's
Ex. 1.)
6

You can see Deputy Johnson is grabbing
he
in his
Q: What is Dennis doing?

articles

we are finding on

as-more

can't
guttural type noises.
VoL I, p.445, L. 15

p.446, L.13 (emphases and footnote added).)

Around the time when Deputy Navest entered the holding cell, at 16:34: 12 on the video,
Mr. Gamer kicked out of the leg lock. (Tr. Vol. I, p.262, Ls. I 0-24 (Deputy Burnett testifying
that Deputy Navest entered the holding cell with a spit mask): Tr. Vol. I, p.326, L.20 - p.327,
(Deputy McKinley testifYing that Mr. Gamer kicked out of the leg-lock at about the time
Deputy Navest entered the cell): Tr. Vol. L p.439, Ls.1-10 (Deputy Lusby testifying to the
same).) It appears from the video that Mr. Gamer kicked at approximately 16:34:16. because
Deputies Huffaker and Johnson simultaneously move backward at that point, and then clearly
struggle with Mr. Gamer's legs.

(State's Ex. 1, at 16:34:10-16:34:35.)

Deputy Huffaker

deployed the taser at 16:34:30. (Tr. Vol. I, p.264, L.19 - p.265, L.23 (Deputy Burnett testifying
that State's Exhibit 1-46, which is time stamped 16:34:30, shows the deputies responding to
Huffaker saying he was going to tase Mr. Garner).)
Therefore, the evidence shows that

. Gamer was making guttural noises and saying

things like ''I can't breathe'· between 16:33:47 and 16:34:19, and that he kicked out of the leg
lock at approximately 16:34: 16. At most, those two things happened \Vi thin twenty-nine seconds
of each other.

The State's unnecessary speculation that rvtr. Garner may have made those

statements "minutes before" is directly undermined by the record. (Resp. Br., pp.6-7.) And if
Mr. Garner made those statements "after he started kicking" it was within three seconds of him
first kicking, which surely qualifies as "contemporaneous."
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(Resp. Br.. p.7.)

The State's

that

is no evidence that the statement about breathing [Mr.] Garner might
the
does not indicate that

"this

\Nas

committing a public offense," implying that lVlr. Garner could defend himself only against the
deputies that were directly preventing him from breathing. (Resp. Br., p.7.) As discussed above,
the State again overlooks that the U.S. and Idaho Constitutions empower an individual to defend
himself against officers' use of excessive fbrce.

(See supra. p.4; App. Br., pp.10-13.) The

State's attempt to limit the analysis to situations in which someone is committing a public
offense is unwarranted both because the State has failed to argue as much and because it \VOtdd
be an incorrect statement of the law. (See supra, p.4; App. Br., pp.10-13.) Regardless, the
suggestion that Mr. Garner could only defend himself against the officer or officers causing him
the most harm is absurd. Again, four officers ( who were working as a team) pinned Mr. Gamer
face-down to the ground, and Mr. Garner was struggling to breathe. He defended himself in the
only way possible under the circumstances.
Finally, the State has not, and cannot prove that the error is harmless. See S'tate v.
Draper, 151 Idaho 576, 588 (2011); State v Perry, 150 Idaho 209, 221 (2008).

The State

mentions harmlessness only in a footnote, stating that ·'there was no actual evidence of selfdefense and the evidence presented shows that [Mr.] Garner was clearly, beyond a reasonable
doubt, the aggressor." (Resp. Br., p.7 n.1.) As explained above, the State's representation of the
facts as providing no evidence of self-defense is inaccurate; a reasonable view of the evidence
supports the self-defense instruction.

(See supra, pp.4-8.) And even if the State's claim that

Mr. Gamer was the original aggressor is factually true, it is legally insignificant. The concept of
excessive or unreasonable force itself contemplates that officers may use force to meet some
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as

of the arrestee or detainee. See, e.g., State v.

or aggression, on the
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circumstances, including the actions of the arrestee or detainee. See Hartwig, 112 Idaho at 3 7 6
(explaining that "it was critical for the jury to be informed that if the officers had used excessive
force, Hart\Nig had the right to defend himself against that force.).
Here, both the evidence and the law supported Mr. Garner's requested instruction. By
refusing to instruct the jury on self-defense, the district court deprived l\lr. Garner of a fair
opportunity to defend against the battery charge, see Washingwn v. Texas, 388 U.S. 14. l

(1967); U.S.

CONST.

I9

amend. VI; IDAHO CONST. art. I, § 13, and also relieved the State of its

burden to prove both the elements of the battery charge and that Mr. Garner was not acting in
self-defense, see I.C. §§ 18-915(2), 18-903: see also App. BL p.13-14. The State has not, and
cannot, show that the error is harmless.
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case.

to

or

the State's narrow and incomplete
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representation of the facts of this case does nothing to undermine the evidence that was actually

Mr. Garner kicked Deputy Huffaker as four officers pinned him. handcuffed, to the
ground; two officers were pushing down on Mr. Garners upper back and at least one of those
officers testified that he had most, if not all. of his body weight on Mr. Garner's back; and

Mr. Garner made guttural noises and said things like "I can't breathe." The district court erred
by not giving the self-defense instruction, and in turn denied ivlr. Garner his constitutional right
to present a complete defense. Because that error cannot be harmless, Mr. Garner respectfully
requests that the Court vacate his battery conviction and remand that charge to the district court
a new trial.
DA TED this 2 11 d day of December, 2015.

Deputy State Appellate Public Defender
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